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PROCEDURAL HI STORY

On or about, April 5, 2005 Plaintiff, New Jersey Protection
and Advocacy, Inc., filed this suit against Conm ssioner Janes
Davy, Departnent of Human Services, in the United States D strict
Court for the District of New Jersey, Trenton Vicinage. On or
about May 3, 2005, the Ofice of the Attorney General, the
desi gnat ed agent for service for Conmm ssi oner Davy, was served with
Plaintiff’s conplaint. On or about May 19, 2005 Plaintiff filed an
anmended conplaint. On or about May 23, 2005, the Ofice of the
Attorney Ceneral was served with the Arended Conpl ai nt.

Def endant’ s responsi ve pl eadi ng was due on June 6, 2005. On
or about June 2, 2005, Defendant noved for a clerk’s extension

pursuant to Fed. R Cv. P. 6(b)(1). On June 3, 2005, Defendant’s

request for a clerk’s extension was granted and the answer becane
due on June 21, 2005. On June 20, 2005, Defendant noved, wth
consent of counsel for Plaintiff, for an extension of tinme of
fifteen days to answer, nove or otherw se reply.

Comm ssi oner Davy, now noves to dism ss the instant action on
the basis that Plaintiff has failed to state a cause of action for

which relief can be granted pursuant to Fed. R Cv. P. 12(b)(6).

STATEMENT OF FACTS

For purposes of this a notion to dismss, Comm ssioner Davy
accepts the facts, but not the | egal conclusions set forth in the

Anmended Conpl ai nt.
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ARGUMENT
PO NT |
PLAI NTI FF'S COWPLAI NT SHOULD BE DI SM SSED

SINCE PLAINTI FF DOES NOT HAVE STANDI NG TO
ASSERT CLAIMS ON BEHALF OF I TS CONSTI TUENTS.

Plaintiff, NJP&A | acks standing to assert clainms on behal f of
“persons with mental illness who have been confined to state
psychiatric hospitals within New Jersey whoma court of this State
has adj udi cated as no | onger neeting the statutory requirenent for
involuntary commitnent to a state psychiatric hospitals,” see
Amended Conpl ai nt 15 (hereinafter, “Inplied Plaintiffs”), contained
in the anmended conplaint. Wthout standing, the Article Il case
and controversy requirenent is absent and the entire conplaint
shoul d be di sm ssed for want of subject matter jurisdiction or for
failure to state a claim

“Though sonme of its elements express nerely prudential
considerations that are part of judicial self-governnent, the core
conmponent of standing is an essential and unchanging part of the

case-or-controversy requirenment of Article 11l [of the United

States Constitution].” Lujan v. Defenders of Wldlife, 504 U.S

555, 560 (1992) citing Allen v. Wight, 468 U.S. 737, 751 (1984).

Wen a plaintiff’s asserted injury arises from the governnent’s
al | egedl y unl awful action agai nst sonmeone el se, nuch nore i s needed
to assert standing than when the plaintiff is hinself the object of

governnent action. [d. at 561-562. Such is the case here, where

-2-
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Plaintiff attenpts to assert standi ng on behal f of individuals with
mental illness rather than itself. Further, despite Plaintiff’s
status as a protection and advocacy organi zati on under 42 U.S. C
810801 et seq., it does not have associ ational standing to sue on
behal f of these individuals, since they are not nenbers of New
Jersey Protection & Advocacy. Therefore, the Court should di sm ss
plaintiff’s conplaint for |ack of standing.

When est abl i shed, | ack of standi ng deprives a Court of subject

matter jurisdiction. Cevenger v. First Option Health Plan of

N.J., 208 E. Supp.2d, 463, 467 (D. N.J. 2002). Thus, a challenge
to standing is equivalent to a subject matter jurisdiction

challenge. 1bid. Athough Fed. R Gv. P. 12(b)(1) allows a court

to dism ss a conplaint for |ack of subject matter jurisdiction, it
should ordinarily be analyzed under the standard for a notion to

dismss for failure to state a claimset forth in Fed. R Cv. P.

12(b)(6), 1lbid. (citing Kehr Packages, Inc. v. Fidelcor, Inc., 926

F.2d 1406 (3d Cr.), cert. den. 501 U.S. 1222 (1991).

When considering a notion to dismss for failure to state a
cl ai m upon which relief can be granted, the review ng court nust
accept all well pleaded allegations in the conplaint as true and

viewthemin the |light nost favorable to the plaintiff. Scheuer v.

Rhodes, 416 U.S. 232, 236 (1974); Schrob v. Catterson, 948 F.2d

1402 (3d Gr. 1991); Rogin v. Bensalem Twp., 616 FE.2d 680, 685 (3d

Cir. 1980). A district court nust also accept as true any and al

-3-
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reasonabl e i nferences derived fromthose facts. Gshiver v. Levin,

Fi shbein, Sedran & Bernman, 38 F.3d 1380, 1384 (3d Cir. 1994). A

notion to dism ss under Rule 12(b)(6) for failure to state a claim
upon which relief nay be granted nmerely tests the | egal sufficiency

of the Conplaint. Nam_ v. Fauver, 82 F.3d 63, 65 (3d Cr. 1996).

A court may not dism ss the conplaint for failure to state a claim
“unl ess it appears beyond doubt that plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U.S. 41, 45-46 (1957); D.P. Enterprises, Inc.

v. Bucks County Comunity College, 725 F.2d 943, 944 (3d Gr.

1984). It is not necessary that the conplaint plead evidence, and
it is not necessary to plead the facts that serve as a basis for

the claim Bogosian v. Gulf Gl Corp., 561 F.2d 434, 446 (3d Gr.

1977).

Even though “all well-pled allegations are accepted as true
and reasonable inferences are drawn in the plaintiff’s favor, the
Court may dism ss a conplaint where, under any set of facts which
coul d be shown to be consistent with a conplaint, the plaintiff is

not entitled to relief.” Muz v. Caring, Inc., 39 F. Supp.2d 495,

500 (D. N.J. 1999) (citing, Conley v. G bson, 355 U.S. 41, 45-46

(1957); Hishon v. King & Spalding, 467 U.S. 69, 73 (1984). Rule

12(b)(6) authorizes a court to dismss a claimon a dispositive

i ssue of lawas this procedure streamines litigation by di spensing
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Wi th needl ess discovery and fact-finding. Neitzke v. WIIians,

490 U.S. 319, 326-27 (1989).

In this matter, Plaintiff attenpts to bring an action “on
behal f of individuals with nental illness who reside in state
psychiatric hospitals within New Jersey whoma court of this State
has adj udi cat ed as no | onger bei ng a danger to thensel ves or others
by reason of nental illness.” See Anended Conplaint 95
(hereinafter “Inplied Plaintiffs”). Thus, Plaintiff seeks to
redress injuries allegedly suffered tothe inplied plaintiffs, its
“constituents”, rather than injuries to itself. Al t hough an
association may sue to redress injuries suffered by its nenbers
wi t hout a showing of injury toitself, the association nust satisfy
a three-part test to establish associational standing. Hunt v.

Washi ngton State Apple Advertising Conm ssion, 432 U.S. 333 (1977).

First, the association nust denonstrate that its nenbers would
ot herwi se have standing to sue in their own right; second, it nust
show that the interests it seeks to protect are gernane to the
organi zation’s purpose; and third, it nust establish that neither
the clai masserted nor the relief requested requires participation
of individual menbers in the lawsuit. 1d. at 343.

Wiile Plaintiff has the authority to pursue admnistrative,
| egal, and other renedies on behalf of individuals with nental
illness, pursuant to 42 U.S.C. 810805(a)(1)(B), it must still

satisfy the Article Il1l requirenents for standing in order to




Case 3:05-cv-01784-SRC-JJH  Document 6 Filed 07/07/2005 Page 15 of 49

assert associ ational standing. See United Food and Commercia

Wrkers Union v. Brown Goup, Inc., 517 U.S. 544 (1996). In United

Food, supra, the Suprenme Court considered associational standing

under an explicit congressional grant of standing, such as the
grant contained in 42 U S.C 810805(a)(1)(B). It held that the

first two prongs of the test developed in Hunt, supra, are Article

Il requirenents which nust always be satisfied to establish

st andi ng under the Constitution, notw thstandi ng any congressi onal

grant. Id. at 555-558. In contrast, the third prong is not
required by Article 11l and may therefore be elimnated by
Congr ess. Ibid. Therefore, despite its congressional grant of

authority to pursue legal action on behalf of its constituents,
Plaintiff nust denonstrate, first, that its nmenbers woul d ot herw se
have standing to sue in their own right, and, second, that the
interests it seeks to protect are germane to the organization’s
pur pose.

Here, Plaintiff fails to satisfy the first prong of the Hunt
test since the inplied plaintiffs are not nenbers of New Jersey
Protection & Advocacy. Rather, they are “constituents” who bear no
characteristics of nenbership in the Organization. Al t hough an

associ ation’s constituents need not be “nmenbers” of the association
inthe technical sense, they nust possess the indicia of nenbership
in order for the organization to assert associational standing.

Hunt, supra, 432 U.S. at 344. |In Hunt, supra, the Washi ngton State
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Appl e Advertising Comm ssion chall enged the constitutionality of a
North Carolina statute which prohibited the display of Wshi ngton
State apple grades on closed containers shipped into the state.
North Carolina argued that the Commssion did not have
associ ational standing to sue on behal f of Washington State apple
growers, since the Conmm ssion itself did not actually produce or
ship apples but rather pronoted Washington apples in the market
t hrough adverti si ng. Id. at 341. Therefore, according to the
state, the Washington apple producers were not “nenbers” of the
conm ssion. |bid. The Court, however, held that the while the
appl e growers and deal ers were not “nmenbers” of the Comm ssion in
the traditional sense, they possessed all of the ®“indicia of
menber shi p” in an organization. 1d. at 344. Specifically, the
Court noted that “[the appl e producers] alone el ect the nenbers of
t he Comm ssion; they al one may serve on the Commi ssion; they al one
finance its activities, including the costs of [the] [|awsuit,
t hrough assessnents | evied upon them” [d. at 344-355.

In contrast, not only are Plaintiff’s constituents in this
matter not nenbers of the New Jersey Protection & Advocacy, but
they do not possess any of the indicia of nenbership in the
Organi zation. First, the individuals with nental illness on behal f
of whom Plaintiff attenpts to assert standing do not elect the
menbers of New Jersey Protection & Advocacy. Second, they do not

serve as enpl oyees or representatives of the Organization. Third,
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they do not finance the activities of New Jersey Protection &
Advocacy. Rat her, the Organization is federally funded through
al l ocations by the Secretary of Health and Human Servi ces. See 42
US C 8§ 10803. Therefore, Plaintiff cannot assert associ ational
standing on behalf of its constituents, since these constituents
pl ay absolutely no nenbership role in the Organization.

Accordingly, in Association for Retarded Citizens of Dallas v.

Dall as County Mental Health & Mental Retardation Center Board of

Trustees, 19 E.3d 241 (5th Cr. 1994), the United States Court of
Appeals for the Fifth Crcuit held that a Texas advocacy group,
conpar abl e to New Jersey Protection & Advocacy, did not satisfy the
first prong of the Hunt test for associational standing since its
constituents were not nenbers of the group. In that case, the
Association for Retarded Citizens of Dallas filed suit against
state defendants asserting that the state’'s transfer of six
devel opnental |y disabled minors to a tenporary group hone caused
the children irreparable injury. 1d. at 243. The court held that
the advocacy group could not assert standing on behalf of the
m nors, since the individuals were not nmenbers of the group. Id.
at 244. It noted that “[t]he organization [bore] no relationship
to traditional nmenbership groups because nost of its ‘clients’ ...
[were] wunable to participate in and guide the organization’s
efforts.” |bid. Therefore, according to the court, the advocacy

group did not establish that its nenbers woul d have standi ng to sue
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in their own right, as required by Hunt, supra, 432 U.S. 333.

Ibid.

Simlarly, inthis matter, the individuals on behalf of whom
Plaintiff attenpts to assert standing do not in any way direct the
activities of New Jersey Protection and Advocacy. Rat her,
Plaintiff is a federally-funded organization which is entirely
sel f - gui ded. Thus, Plaintiff’s constituents bear absolutely no
indicia of nenbership in the organization and Plaintiff cannot
satisfy the first prong of the Hunt test for associational
standing. Therefore, Plaintiff’s conplaint should be di sm ssed for
| ack of standing.

Wil e other courts have permtted organizations established
under the Protection and Advocacy for Mentally IIl 1ndividuals Act
(“PAM17), 42 U.S.C. 8 10801, to assert associational standing on

behal f of their constituents, See Doe v. Stincer, 175 E.3d 879

(11th CGr. 1999); O egen Advocacy Center v. Mnk, 322 FE. 3d 1101

(9th Gr. 2003); R singer v. Concannon, 117 F. Supp.?2d 61 (D. Me.

2000); Brown v. Stone 66 F. Supp. 2d 412 (E.D.N. Y. 1999); Trautz v.

Weisman, 846 FE.  Supp. 1160 (S.D.N. Y. 1994); Rubenstein V.

Benedi ctine Hospital, 790 E. Supp. 396 (N.D.N. Y. 1992); E. K Vv. New

York Hospital-Cornell Medical Center, 600 N.Y.S.2d 993 (N. Y. Sup.
1992), these courts ignore the Constitutional requirenent that such
organi zati ons denonstrate that their nenbers woul d ot herw se have

standing to sue in their own right. |In Stincer, supra, the court
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considered whether the Advocacy Center for Persons wth
Disabilities, the PAMI| designated organization in Florida, had
standing to bring a claimon behalf of nmentally ill persons in the
state. Despite the Florida Attorney General’s argunent that the
Advocacy Center | acked standi ng because it was not suing on behal f
of any nenbers of the Advocacy Center, the court held that the fact
that the Center had constituents rather than nenbers did not
deprive it of Article Ill standing. 1d. at 886. It observed that
Congress designated the Advocacy Center to “serve a specialized
segnent of the community which is the primary beneficiary of its
activities, including prosecution of this type of litigation,” and
therefore individuals with nental illness had the “indicia of
menbership” in the Center. 1lbid.

The Stincer court, however, mstakenly relied on the Advocacy
Center’s congressional grant of standing under 42 U.S.C. 8§ 10801 to
conclude that the Center’s constituents had the “indicia of
menbership” in the organization. Id. at 886. Thus, the court

ignored the United States Suprenme Court’s decision in United Food,

supra, 517 U.S. at 555-558, which held that the first two prongs of

the Hunt test are Article |1l requirenents which nust always be

satisfied to establish standing wunder the Constitution,
notwi t hst andi ng any congressional grant. Accordingly, the court
failed to thoroughly inquire as to whether the Advocacy G oup’s

menbers had the “indicia of nenbership” in the organization, as
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required by Hunt, supra, 432 U.S. 333. As denonstrated in the

matter before this Court, such analysis reveals that Plaintiff’s
constituents play absolutely no nenbership role in the
organi zation. Therefore, Plaintiff is constitutionally prohibited
fromasserting associ ati on standi ng on behal f of these individuals.

Furthernore, Plaintiff has not denonstrated that its
constituents, even if considered “nenbers” by the Court, woul d have

standing to sue in their own right, as required by Hunt, supra, 432

U.S. 333 It 1s well-established that “the irreducible
constitutional m ninmum of standing” contains three elenents: (1)
the plaintiff nmust have suffered an “injury in fact’ - an invasion
of a legally protected interest which is (a) concrete and
particul ari zed and (b) actual or immnent; (2) there nust be a
causal connection between the injury and t he conduct conpl ai ned of;
and (3) it nust be likely, as opposed to speculative, that the

injury will be redressed by a favorable decision. Lujan, supra,

504 U.S. at 560-561.

Here, Plaintiff seeks to assert standing on behalf of
individuals with nental illness who reside in state psychiatric
hospitals whom a court of this state has adjudi cated as no | onger
bei ng a danger to t hensel ves or others by reason of nental ill ness.
See Plaintiff’s Arended Conplaint at 4. Plaintiff states that “on
any given day nearly 50% of the individuals in New Jersey’s

psychiatric hospitals are on CEPP status.” Id at ¢923. Thus,

-11-
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Plaintiff baldly asserts that all individuals who reside in state
psychi atric hospitals on CEPP status have standing to sue on their
own behal f, without offering any allegations which support that
these individuals satisfy “the irreduci ble constitutional m ninmm

of standing.” See Lujan, supra, 504 U. S. at 560.

In fact, a countless nunber of the individuals on behal f of
whom Plaintiff seeks to assert standing do not satisfy the
constitutional requirenent for standing. First, many of these
i ndi vi dual s have suffered noinjury at all. Plaintiff’s statistics
are m sl eading since they fail to account for the fact that the 50%
figure which Plaintiff cites is not a stagnant figure. Rat her,
many of the individuals on CEPP status are discharged from the
hospital, while being replaced by other patients then put on CEPP
status. Second, many of these individuals cannot attribute their
CEPP status to any alleged failure on the part of the State to
devel op community placenents. |Instead, these individuals choose to
remain in psychiatric hospitals rather than seeking community
pl acenment s. Third, these individuals wll not benefit from any
favorabl e decision from the Court, since there is no injury to
redress in the first place.

Therefore, a significant nunber of individuals on behal f of
whom plaintiff seeks to bring this conpliant do not have standi ng

to sue on their own right. Accordingly, Plaintiff cannot assert

-12-



associ ational standing on behalf of these individuals and

conpl ai nt nust be di sm ssed.

PO NT 11

COM SSI ONER DAVY IS I MMUNE FROM SU T UNDER
TITLE Il OF THE ADA AND SECTION 504 OF THE
REHABI LI TATI ON ACT.

A Congress Failed to Abrogate State Sovereign
| munity under the Title Il of the ADA and
Section 504 of the Rehabilitation Act.

1. Congress Failed to Abrogate State Sovereign
| munity under the Title Il of the ADA

To the extent that the conplaint seeks relief
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its

from

Comm ssi oner Davy pursuant to Title Il of the ADA and Section 504

of

the Rehabilitation Act the suit is constitutionally barred

because the State of New Jersey and its officials are i mune from

the suit. The El eventh Anendnent to the United States Constitution

makes explicit reference to the States' imunity fromsuits:

The Judicial Power of the United States shall not be
construed to extend to any suit in law or equity
commenced or prosecuted agai nst one of the United States
by Citizens of another State, or by G tizens or Subjects
of any Foreign State. [U.S. Const. Amend. Xl].

The phrase "El eventh Anendnent inmmunity" is

sonething of a msnoner, for the sovereign inmmunity of
the States neither derives fromnor is limted by the
ternms of the Eleventh Amendnent. Rat her, as the
Constitution's structure, and its history, and the
authoritative interpretati ons by [the Suprene Court] make
clear, the States' immunity fromsuit is a fundanental
aspect of the sovereignty which the States enjoyed before
the ratification of the Constitution, and which they
retain today ... except as altered by the plan of the

-13-
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Convention or certain constitutional Amendnents. [Alden
v. Maine, 527 U.S. 706, 712-13 (1999)].

Congr ess does have a limted authority to abrogate the States
sovereign inmmunity and subject non-consenting States to suit in
federal court pursuant to the Enforcenent C ause of the Fourteenth

Amendnent. Tennessee v. Lane, 541 U.S. 509, 517 (2004); Sem nole

Tribe of Florida v. Florida, 517 U.S. 44, 59 (1996). In assessing

whet her Congress has validly abrogated the States' sovereign
i munity, the court nust answer two questions: (1) whether Congress
has unequi vocal | y expressed its intent to abrogate the i nmunity and
(2) whether Congress acted pursuant to a valid exercise of power.

Lane, supra, 541 U.S. at 517; Florida Prepaid Postsecondary

Educati on Expense Board v. Coll ege Savi ngs Bank, 527 U.S. 627, 635

(1999) (hereinafter "Florida Prepaid"); Sem nole Tribe, supra, 517

U.S. at 55. Although in enacting the ADA and the Rehabilitation
Act, Congress unequivocally expressed its intent to abrogate the
imunity of the States, see 42 U.S.C. § 12202 (ADA) ("A state shal

not be i mmune under the Eleventh Amendnent”); 42 U.S.C. § 2000d-
7(a)(1l) (Rehabilitation Act) ("A State shall not be immune under
the Eleventh Anmendnent . . . from suit in Federal court for a
vi ol ation of section 504 of the Rehabilitation Act of 1973."), the
second prong of the test--whether Congress acted pursuant to a
valid exercise of power--has not been net for either of the
st at ut es. Both statutes were passed pursuant to the Fourteenth

Anendnent .

-14-
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In Boerne v. Flores, the Suprene Court provided the framework

for examning the scope of Congress's authority wunder the
Fourteenth Anendrment. 521 U.S. 507 (1997) (holding that the
Rel i gi ous Freedom Restoration Act of 1993 ("RFRA') was beyond
Congress's authority to abrogate the states' sovereign immunity);

See al so Lane, supra, 541 U.S. 520; Board of Trustees v. Grrett,

531 U.S. 356 (2001) (holding that Title I of the ADA exceeded
Congress's authority to abrogate the states' sovereign immunity)
(hereinafter "Garrett"). 1In Lane and Garrett, the Court reiterated

and applied the Boerne franmework. Lane, supra, 541 U.S. 522-534;

Garrett, supra, 531 U.S. 356. The Boerne franmework rests on the

basic principle that the Court is the ultimate authority on the

scope of the Fourteenth Anmendnent. Garrett, supra, 531 U S. 356.

Thus, Congress may not define or declare the rights under the
Fourteenth Anendnment -- Congress's power under 8 5 is limted to
the renmedial power of enforcing the provisions of the Fourteenth

Amendrent. Boerne, supra, 521 U.S. at 520 (citing South Carolina

v. Katzenbach, 383 U.S. 301, 326 (1966)). A statute that crosses

the |i ne beyond Congress's 8 5 power and nakes a substantive change
in the governing |aw, cannot be upheld. 1bid. The Court noted
that line is not always easy to draw, but required that there nust
be:
a congruence and proportionality between the injury to be
prevented or renedi ed and the neans adopted to that end.

Lacking such a connection, legislation may becone
substantive in operation and effect. [lbid.]

-15-
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Accord Lane, supra, 541 U.S. at 520.

I n Boerne, the Court concluded that Congress crossed the |ine
when it passed RFRA because (1) it was enacted w thout any findings
on the existence of w despread violations of any constitutional
right that the Suprene Court has recogni zed, and (2) RFRA created
rights that far exceeded any the Suprene Court has previously read

the First Amendnent to provide. Boerne, supra, 521 U.S. at 532,

117. Accord Florida Prepaid, supra, 527 U.S. at 640-48, 119

(holding the Patent and Plant Variety Protection Renedy
Clarification Act did not abrogate states' inmunity because the
| egi slative history for the statute failed to identify a pattern of
patent infringenent by the States, l|let alone a pattern of
constitutional violations and the statute conferred rights nore
expansi ve than those provided by the Due Process O ause of the
Fourt eent h Amendnent).

In deciding Boerne, the Court contrasted RFRA to two earlier
Voting R ghts Act cases in which Congress properly used its 8 5

enforcement power — South Carolina v. Katzenbach, 383 U.S. 301

(1966) (rejecting an attack on nost of the geographically

restricted provisions of the Voting Rights Act) and Kat zenbach v.

Morgan, 384 U.S. 641 (1966) (upholding a provision of the Voting
Rights Act that invalidated New York's English-literacy voter-
qualification rule). The Boerne Court found that the keys to

determ ning that Congress properly used its 8 5 powers in enacting
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the Voting Rights Act, were: (1) before passing the Voting R ghts
Act, Congress thoroughly docunented a history of obvious Fifteenth
Amendrent violations by the states' laws; (2) the legislative
hi story indicated that the Act's primary purpose was to vindicate
the Fifteenth Anmendnment rights that the southern state's voting
| aws and practices were defeating; and (3) Congress took neasures
specifically tailored to renedy the constitutional violations,
specifically: (a) the neasures were limted to prohibiting patently
unconstitutional conduct and establishing policing nmechanisns for
future violations; (b) they applied only to states where Congress
found constitutional violations were the nost common; and (c) the
Act contained termi nation provisions to relieve jurisdictions that
conplied with the Constitution fromthe Act's restraints. Boerne,
supra, 521 U.S. at 532.

In Kinmel v. Florida Board of Regents, 528 U.S. 62 (2000),

deci ded after Boerne, the Court further explained the "congruence
and proportionality" framework and concluded that the Age
Discrimnation in Enploynent Act ("ADEA') is not appropriate
enforcenent | egislation because the substantive requirenents the
ADEA inposes on state governnents are far greater that any
restrictions that could have been inposed by the Equal Protection

cl ause of the Fourteenth Amendnent. Kinel, supra, 528 U.S. at 82.

To reach this concl usion, the Court conpared the anal ysis of an age

di scrimnation clai munder the Equal Protection C ause which would

-17-
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only receive rational basis scrutiny wth a presunption of
constitutionality, thus upholding age classifications in many
i nstances, to the analysis of an ADEA claim where the burden for
the state was nmuch higher, which in effect disallowed the
classification in many i nstances. |bid. Moreover, the Kinel Court
exam ned the | egislative record to consider the appropriateness of
the renedi al neasures in light of the evil presented, 1d. at 89,
noting that "Congress never identified any pattern of age
di scrimnation by the states [as opposed the findings Congress did
make as to discrimnation by private sector enployers], much | ess
any discrimnation by states whatsoever that rose to the |evel of
constitutional violation." Ibid. As the Boerne Court had
expl ai ned, specific finding such as made before passing the Voting

Ri ghts Act were necessary. Boerne, supra, 521 U.S. at 532.

In Lane, the Court altered the Boerne analysis by allowing a
statute to be considered part by part, for congruence and

proportionality. In Boerne, Kinel, and Garrett the Court

consi dered the whol e of the statute, and its sweepi hg nature, when

det er mi ni ng congruence and proportionality. See Boerne, supra, 521

U.S. at 532 (noting “Sweeping coverage ensures its intrusion at
every | evel of governnent, displacing|aws and prohibiting official
actions of alnost every description and regardless of subject
matter. RFRA's restrictions apply to every agency and official of

the Federal, State, and | ocal Governnents” as part of the basis for
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the determ nation that RFRA is not congruent and proportional to

Congress’s Fourteenth Anendnent powers); Kinel, supra, 528 U.S. at

83 (holding that the “requirenents the ADEA inposes on state and
| ocal governnents are disproportionate to any unconstitutional
conduct that conceivably could be targeted by the Act”); Garrett,
supra, 531 U.S. at 372 (finding that the *“[reasonable]
accomodation duty [in Title | of the ADA] far exceeds what is
constitutionally required in that it makes unlawful a range of
alternate responses that woul d be reasonabl e but would fall short
of inposing an “undue burden” on the enployer.”). In Lane the
Court held that although Title Il "reaches a wide array of offici al
conduct in an effort to enforce a wde array of constitutional
guarantees, that wde array does not negatively inpact on
congruence and proportionality analysis, but requires that Title Il
be examined in light of the particular issue on review Lane
supra, 541 U.S. at 530-31.

The first stepis to identify the Fourteenth Arendnent "evil"
or "wong" that Congress intended to renedy, renenbering that the
principle by which the propriety of any 85 legislation nust be
judged is with reference to the historical experience it reflects.

Florida Prepaid, supra, 527 U.S. at 640. Wth the ADA Congress

intended to renedy discrimnation against the disabled. Title |
of the ADA specifically prohibits discrimnation by pubic entities.

In enacting the ADA Congress did make substantial findings about
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many forns of discrimnation against the disabled, but like in
Kinmel, Congress did not nake any findings about particular state
laws or specific state actions which violated the Constitution.

See Garrett, supra, 531 U.S. 356; Alsbrook v. City of MNaunelle,

supra, 184 F.3d 999, 1009-1010 (8th Cr. 1999) ("In the present
case, it cannot be said that Title Il identifies or counteracts
particular state laws or specific state actions which violate the
Constitution. . . . W do not think that the | egislative record of
the ADA supports the proposition that npbst state prograns and
services discrimnate arbitrarily against the disabled."); See

al so, Lavia v. Pennsylvania Dep’t of Corr. , 224 E.3d 190, 204 (3d

Cir 2000) (ADA Title 1); Erickson v. Board of Governors of State

Coll. & Univ For Northeastern Ill., 207 E.3d 945, 951 (7th Grr.

2000); (ADA Title l) Stevens v. Illinois Dep’t of Transp., 210 E. 3d

732, 739-40 (7th Cr. 2000) (ADA Title I), cert. denied, 531 U.S.
1190 (2001). The Stevens court put its finger on an inportant
issue in examning the ADA. "[V]irtually every State in the Union

has pronul gated state statutes prohibiting discrimnation agai nst

the disabled ...." 210 F.3d at 739-40. Congress found no evidence
that the states were ignoring or violating their own laws. 1d.
New Jersey has | aws protecting persons with nental illness and

preventing discrimnation against them N.J.S.A 30:4-24.1 and
24.2 set forth the civil right and rights of patients who are

mentally ill. This includes a requirenent simlar to the ADA in
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that patients are entitled to “the least restrictive conditions
necessary to achieve the purposes of treatnment.” N.J.S A 30:4-
24.2(e)(2) (enacted in 1965 and anended in 1975, many years prior
to the enactnment of the ADA). In addition, the New Jersey Law
Against Discrimnation, NJ.S.A 10:5-1 et seq., prohibits
di scrimnation against the disabled, including the nentally ill,
and provides for civil damages and other judicial relief.

G ven the lack of evidence of state | aws passed specifically
to discrimnate against the disabled -- as state laws did prior to
the Voting Rights Act -- given the state legislative response to
the plight of the disabled and the |lack of any evidence of a
pattern of discrimnation by state actors agai nst the disabled, it
cannot be shown that either the ADA or Section 504 of the
Rehabilitation Act are proportional responses to the evil
i dentifi ed.

Mor eover, the ADA does not neet the other "congruence and
proportionality" standards outlined in Boerne and Lane. The
central issue is whether Congress, consistent with the Fourteenth
Amendnent, could increase the level of judicial scrutiny for
states' actions that incidentally burden disabl ed persons. See

Garrett, supra 531 U.S. 356; Al sbrook, 184 F.3d at 1009. Under the

Boer ne franework, 8 5 enactnents nust target unconstitutional state
action, however, the Constitution has given state governnents

significant latitude in dealing with the problens of the disabl ed.
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Brown v. North Carolina Div. of Mtor Vehicles, 166 F.3d 698, 706

(4th Gr. 1999). The Suprene Court has never found the disabled to
be a suspect or even a quasi-suspect class, thus state action
di scrim nating against the disabled is subject to only a rational

basis review. See Garret, supra, slip op. at 7-8 (citing Gty of

Cleburne v. Ceburne Living Center, 473 U.S. 432, 446 (1985)).

Rational basis review is not searching-- “courts are conpelled
under rational - basi s review to accept a | egi slature's
general i zati ons even when there is an inperfect fit between neans

and ends." Heller v. Doe, 509 U.S. 312, 321 (1993); See also

Garrett, supra, 531 U.S. 356; MII v. Maine, 118 FE.3d 37, 47 (1st

Cr. 1997).

By contrast, the ADA prohibits distinctions built on
generalizations--even if those generalizations woul d pass rational
basis review. Under ADA, a state's actions are no |onger
presunptively valid if rationally related to the interests they
serve, instead, the state nust nmake "reasonabl e accommpdati ons" for
the disabled -- and only once the state can show that it cannot
"reasonably accommodate” w Il the courts validate the state's
chosen policy. See 42 U.S.C. 812101, et seq. Such "searching

judicial scrutiny” is inconpatible with rational basis review.

Cool baugh v. Louisiana, 136 FE.3d 430,441 (5th Gr.)(Smth, J.,

dissenting), cert. denied 525 U.S. 819 (1998); See also Garrett,

supra, 531 U.S. 356; Lavia, supra, 224 F.3d at 200; AnpsS V.
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Maryland Dep't of Corrections, 178 FE.3d 212, 225 (4th Cr.

1999) (Wl liams, J., dissenting); Alsbrook v. Gty of Munelle,

supra, 184 F.3d 999, 1011 (8 th Cr. 1999); Erickson, 207 E.3d at
949; Stevens, 210 F.3d at 738. The reasonabl e accommbdati ons
provisions of the ADA redefine the Equal Protection C ause,
transformng it froma prohibition on invidious state action "into

a charter for positive rights.” Bane v. Virginia Dep't of

Corrections, 110 E. Supp.?2d 469, 476 (WD.Va. 2000) (holding that

Title Il of the ADA is not valid enforcenment litigation under
Congress's 8 5 powers). Particularly in the area of placenent in
the nost integrate setting, the ADA far surpasses any
constitutional protection.

Thus, the anal ysis nmust nowturn to the i ssue in the conplaint
-- whet her Conm ssioner Davy, in followng state suprene court
case law, IMOS. L., 94 N.J. 128 (1933), is otherwi se violating the
ADA, its inplenenting regulations, and Section 504, by not
providing services tothe inplied plaintiffs in the nost integrated

setting as required in Onstead v. L.C, 527 U.S. 581 (1999) and

Frederick L. v. Dep’'t of Pub. Wlfare, 364 E.3d 487 (3d. Cr.

2004)* See Anended Conplaint, Count |1, §7 11, 15. Enploying the

! The A nstead plaintiffs did not bring a claim under
Section 504 of the Rehabilitation Act. See L.C & EW .
Onstead et al., Gvil Action No. 1:95-cv-1210-VHS, 1997 W. 148674,
*2 (ND. G. Mar. 27 1997)). Inits analysis in Federick L., the
Third Crcuit noted that in Helen L. v. Didario 46 F. 3d 325, 330-32
(3d Cir.1995), the ADA and Section 504 were construed to be sim |l ar
in their |anguage and purpose. The bulk of the Third Grcuit’s
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anal ysis of Lane here, shows that what is sonmetines terned the
“integration mandate” of the ADA could in no way be considered
congruent and proportional to the remedies avail able under the
Fourteenth Amendnment, and thus, in this application, Congress
| acked the power to abrogate the State’s Eleventh Amendnent
sovereign imunity fromsuit.

O nstead and its Third Crcuit progeny have gone far beyond

t he renedi es avail abl e under the Fourteenth Anendment. J nstead v.

L.C, 527 U.S. 581 (1999), is a plurality decision in which six
justices agreed that wunder Title Il of the Anericans wth
Disabilities Act, specifically, 42 U. S . C. 812132 (“ADA"),? and 28
C. F.R 35.130(d),® held that when a State’'s treating professionals
have determ ned that a person can be served in the community, the
State is responsible to make such placenent or show justification

why it need not wunder the ADA “fundanental alterations

opi nion then focused on the ADA /A nstead anal ysis. Frederick L.
supra, 364 F.3d at 492-501 (3d. Cr. 2004).

242 U.S.C. 812132 provides:

Subject to the provisions of this subchapter, no
qualified individual with a disability shall, by reason
of such disability, be excluded fromparticipation in or
be denied the benefits of the services, prograns, or
activities of a public entity, or be subjected to
di scrimnation by any such entity.

$ 28 CF.R 35.130(d) provides:

A public entity shall adm nister services, prograns and
activities in the nost integrated setting appropriate to
the needs of qualified individuals with disabilities.
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provisions.* 1d. at 587. The A nstead defendants had raised a
cost-based fundamental alterations defense. The Court held that a
fundanmental alterations defense can only be established if, in the
all ocation of “avail able resources,” placenent of the individual

would be inequitable, given the State’'s responsibilities “to
provi de care and treatnent for its | arge and di verse popul ati on of
persons with nental disabilities” and thus the State need not pl ace

that individual. Jdnstead, supra, 527 U.S. at 604. |In Frederick

L. v. Dep’'t of Pub. Wlfare. 364 F.3d 487 (3d. Cr. 2004), the

Third Crcuit further interpreted the fundanental alterations
defense to require that a state show a conprehensive plan. Mbst

recently, on March 24, 2005, in Pennsylvania Prot. and Advocacy,

Inc. v. Dep’'t of Pub. Welfare, 402 EF.3d 374 (3d Cr. 2005), the

Third Grcuit further established the paranmeters for a cost-based
fundanmental alterations defense holding, as a matter of |aw, that
the state could not raise a lack of resources as a fundanenta

alterations defense unless it could showit had al ready established
and i npl enented a state-wi de plan for deinstitutionalization. 1d.

at 381-382°

4 28 CF.R 8351.30(b)(7) provides in pertinent part:
A public entity shall make reasonabl e nodifications .

unless [it] <can denonstrate that neking the
nodi fi cations woul d fundanental ly alter the nature of the
service, programor activity.

> Wiile not at issue in this notion to dismss, assunng
arguendo that the Court does not dismss this suit, Conm ssioner
Davy’s wll argue, in part, that state neets the Constitutional
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By contrast, nowhere in the Fourteenth Amendnent juri sprudence
concerning persons wth disabilities is there a substantive
requi renent that states immediately nove persons who wish to be
nmoved frominstitutions or in the alternative devel op and i npl enent
specific plans to nove all such persons. This requirenent far
exceeds the constitutional requirenent enunciated in C eburne,
supra, which in this context would sinply require that the manner
in which the state delivers services to person with nental illness
be rationally related to a legitimte governnent end and that a
legitimate government end cannot be to harm this politically

unpopul ar group. See (C eburne, supra 473 U.S. at 446. A

legitimate governnent end could be to conserve scarce financial

r esour ces. O nstead and Frederick L., however, condition the

State’s reliance on the rational goal of conserving scarce state
resources on creating and inplenmenting a statewide plan for
dei nstitutionalization.

In sum neither the ADA nor the Section 504 to the extent that
they concern placenment in the nost integrated setting under

O nstead and Frederick L. are proper enforcenent |egislation and

t hus Congress coul d not have abrogated the states' immunity and t he

states are i mmune fromsuit under the ADA.

ADA, Section 504, A nstead, Frederick L., and PP&A obligations.
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2. Congress Failed to Abrogate State Sovereign
| munity under Section 504.

Simlarly, the Section 504 of the Rehabilitation Act has not
been found to neet the Bourne test for congruence and
proportionality such that it is a valid exercise of Congress’s

powers under the Fourteenth Anmendnent. See AW v. Jersey Gty

Publi c Schools, 341 F.3d 234, 239 (3d G r. 2003) (not reaching the

i ssue of abrogation) (citing Koslowv. Pennsylvania, 302 F.3d 161,

170 (3d Gr 2002). Particularly here, when the Rehabilitation
analysis is identical to the ADA analysis, it becones clear that
for abrogation analysis, they nust be treated the sane way.

Further, while Koslow, supra, relying on Suprene Court case

| aw concl udes that the state’s immunity is inpliedly waived as to
Section 504 the Rehabilitation Act, that analysis is suspect in
light of the specific |anguage of the Rehabilitation Act, and the
recent Third Grcuit decisions interpreting 4 nstead, and Lane,

supra.

B. The State Did Not WAive Sovereign Immunity by
Accepting Funds wunder Section 504 of the
Rehabilitation Act.

"State sovereign immunity, no less than the right to trial by
jury in crimnal cases, is constitutionally protected.” College

Savi ngs Bank, supra, 527 U.S. at 682. (citations omtted). Thus,

the Suprenme Court has nmade very clear that “‘the test for
determ ning whether a State has waived its imunity from federal -
court jurisdiction is a stringent one.’” 1d. at 675 (quoting

-27-



Case 3:05-cv-01784-SRC-JJH Document 6 Filed 07/07/2005 Page 37 of 49

At ascadero State Hosp. v. Scanlon, 473 U.S. 234, 241 (1985)). A

wai ver of sovereign imunity nust be "unequivocally expressed in

statutory text, and will not be inplied.”" Lane v. Pena, 518 U.S.

187, 192 (1996) (internal citations omtted). | f anbi guous, a

statute nmust be construed in favor of imunity. See United States

v. Willianms, 514 U.S. 527, 531 (1995). If a statute that

supposedly wai ves immunity has a "plausible" alternate reading, a

finding of waiver nust be rejected. United States v. Nordic

Village, Inc., 503 U.S. 30, 37 (1992). A “plausible" alternate

reading is enough to establish that a "reading inposing nonetary
liability on the Governnent is not 'unanbiguous' and therefore
shoul d not be adopted.™ 1d.

The Court has vigorously reaffirnmed the principle that a
purported “waiver” of State sovereign immunity will be "strictly

and narrow y construed" agai nst waiver. See Lane v. Pena, supra,

518 U.S. at 192; WlIllians, 514 U.S. at 531; Nordic Village, 503

U S at 33; Ardestani v. I.NS., 502 US. 135, 137 (1991). This

principle of strict statutory construction agai nst wai ver applies
whether or not the legislation in question is renedial. See id.
If the text of +the statute itself does not «clearly and
unanbi guousl y contai n a wai ver provision, courts cannot find wai ver
even if such an interpretation would foster the general purpose of

the statute. See Ardestani, supra, 502 U.S. at 138. Nor may courts

l ook to the legislative history to find a waiver of sovereign
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immunity if such a provision is not expressly stated in the text of

the statute itself. See Lane v. Pena, supra, 518 U.S. at 192.

Accordingly, if Congress intends to condition receipt of funds
on the States’ waiver of sovereign imunity, Congress rmust
unequi vocal |y express the conditions of recei pt and what conduct
violates those conditions so that the States may enter into the

agreement fully aware of the consequences. See Barnes v. Gornan,

536 U.S. 181, 186-88 (2002); Davis v. Mnroe County Bd. of Educ.,

526 U.S. 629, 640 (1999) (citing Pennhurst State School and

Hospital v. Halderman, 451 U.S. 1, 17 (1981)). "[T]he nmere receipt

of federal funds cannot establish that a State has consented to

suit in federal court." Atascadero, 473 U.S. at 246-47. The State

must make a "cl ear declaration” that it intends to submt itself to

the federal courts' jurisdiction. College Savings Bank, supra, 527

U.S. at 679.

As Justice Scalia explained “thereis a fundanental difference
between a State's expressing unequivocally that it waives its
i mmuni ty and Congress' expressing unequivocally its intention that
if the State takes certain action [e.g., accepting federal funds]
it shall be deened to have waived that immunity.” 1d., at 680-81.

Courts may not rely solely on the conditions expressed in a
Congressional Act on the waiver of sovereign immunity. 1d.
Wt hout a clear declaration by the States of consent, such | anguage

merely constitutes an inplied or constructive waiver, and not
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evi dence of the "clear declaration" fromthe States required by the
Suprene Court. [d.

Based on these exacting standards, the Court articulated
certain restrictions on the spendi ng power that “guide” the waiver

anal ysi s. Col | ege Savi ngs Bank, supra, 527 U.S. at 676 (citing

South Dakota v. Dole, 483 U.S. 203 (1987)). First, "the exercise

of the spendi ng power nust be in pursuit of 'the general welfare."'"

Id. (citing Helvering v. Davis, 301 U.S. 619, 640-41 (1937)).

Second, Congress nust unanbi guously "condition the States' receipt

of federal funds," on the States' consent to the federal condition

so that the States may "' exerci se their choi ce knowi ngly, cogni zant

of the consequences of their participation.'" [d. (quoting

Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981)).

Third, "conditions on federal grants" nust be related "'to the
federal interest in particular national projects or progranms.'"

Id. at 207-8 (quoting Massachusetts v. United States, 435 U.S. 444,

461 (1978)).
The Court also instructed "that other constitutiona
provi si ons may provide an i ndependent bar to the conditional grant

of federal funds."” [d. at 208 (citing Lawence County v. lLead-

Deadwood Sch. Dist., 469 U.S. 256, 269-70 (1985) (additional

citations omtted)). Finally, the Court stated that the financi al

assi stance offered by Congress nmay not "'pass the point at which
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"pressure turns into conpulsion.'" |d. at 203 (quoting Steward

Mach. Co. v. Davis, 301 U.S. 548, 590 (1937)).

As wi || be established bel ow, Congress did not make its intent
to have States waive their sovereign imunity clear under Section
504. Nor did the State did not make a clear declaration that it
knowi ngly and voluntarily consented to suit in Federal court under
Section 504. |ndeed, based on the text and history of Section 504
and its expansion of rights under Frederick L., supra, the State
could not make a knowing and voluntary waiver of imunity as
required by the Suprene Court. Section 504 and its recent

expansion fo rights under Frederick L. clearly fails the exacting

st andards announced above by the Suprenme Court and, thus, the

ruling bel ow shoul d be reversed.

1. Congress Failed to Cearly Condition Receipt of
Federal Funds on the States’ Wiver of Sovereign
| Muni ty.

In the Rehabilitation Act, Congress used the |anguage of
abrogation, not waiver. The Rehabilitation Act states:
A state shall not be i nmune under the El eventh Amendnent
of the Constitution of the United States from suit in
Federal court for a violation of section 504 of the
Rehabilitation Act. [42 U.S.C. 82000d-7(a)(1).]
That |anguage is identical to the abrogation |anguage in other
federal statutes. See e.g. 20 U S.C 81403 (Individuals wth

Disabilities Education Act). "It is a general rule of statutory

construction that where Congress has clearly stated its intent in
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the |l anguage of a statute, a court should not inquire further."

Br ooksi de Veneers, Ltd. v. United States, 847 F.2d 786, 788 (Fed.

Cr.), cert. denied, 488 U.S. 943 (1988) (citations omtted). 1In

the Rehabilitation Act, Congress clearly stated its intent to
abrogate State sovereign immunity through its 85 enforcenment powers

of the Fourteenth Anendnent.

2. The State Could  Not Knowi ngly Waive its
Constitutional Inmunity fromSuit in Federal Court
for Vi ol ati ons of Frederic L. under t he
Rehabilitation Act Because Those Violations Wre
Unknown at the Time the State Accepted Federal
Funds.

The State of New Jersey could not knowngly waive its
Constitutional right of immnity fromsuit in Federal court under
for violations of Frederick L. wunder the Rehabilitation Act,
because those violations were unknown at the tinme that the state
accepted federal funds.

Simlarly, in Garcia v. S.UNY. Health Sciences Center of

Br ookl yn, 280 F.3d 98 (2d G r. 2001) , the Second Circuit held that
the State of New York could not knowingly waive its sovereign
i mmuni ty against suit under Section 504 when it accepted Federal

funds for SUNY. Garcia, supra, 280 F.3d at 114. Specifically, the

court found that:

At the tine that New York accepted the conditioned funds,
titlell of the ADA was reasonably understood to abrogate
New York's sovereign i mmunity under Congress's Comrerce
Cl ause authority. I ndeed, the ADA expressly provided
that "[a] State shall not be i mune under the el eventh
amendnent to the Constitution of the United States from
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an action in [a] Federal or State court of conpetent
jurisdiction for a violation . . ." 42 U.S.C 812202.
Since, as we have noted, the proscriptions of Title Il
and 8504 are virtually identical, a state accepting
condi ti oned federal funds could not have understood that
in doing so it was actually abandoning its sovereign
imunity from private damages suits, College Savings
Bank, 527 U.S. at 682, since by all reasonable
appearances state sovereign immunity had already been
lost. [Id. (additional citation omtted)].

The Garcia Court also offered an intelligent criticism of other
courts finding that nere acceptance of federal funds constitutes a

wai ver of sovereign imunity. Seeid., at 115, n. 5 (citing JimC

V. United States, 235 F.3d 1079, 1082 (8th Cr. 2000) (en banc);

Clark v. California, 123 F.3d 1267, 1271 (9th Cr. 1997)).
Significantly, the Second Circuit noted that:

These cases are unpersuasive because they focus
exclusively on whether Congress clearly expressed its
I ntention to condition waiver on the recei pt of funds and
whet her the state in fact received the funds. None of
t hese cases considered whether the state, in accepting
the funds, believed it was actually relinquishing its
right to sovereign imunity so as to make the consent
meani ngful as the Suprenme Court required in College
Savi ngs Bank, 527 U.S. at 682. [ld.]

Simlarly, here, the State of New Jersey coul d not be expected
to understand that it was relinquishing its right to sovereign

immunity for violations of Federick L., supra, by accepting funds

under the rehabilitation act because those sweeping obligations
were not in existence when the state accepted the funds.

Finally, The waiver analysis for a statute as sweeping as the
Rehabilitation Act, where the waiver is based on the acceptance of

any federal funds, whatsoever, is due to be revisited in |ight of
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Tennessee v. Lane, supra. The analysis in Lane requires that each

particul ar application of a statute be examined to determne if
Congress had the power to abrogate immunity with regard to that

particul ar allegation. Lane, supra, 541 U.S. at 531. Simlarly,

a state’s knowing and intelligent waiver should be anal yzed based
on the all egati ons, and whether the State was aware t hat acceptance
of federal funds could subject it to suit for that particular
al | egati on.

C. The State’s Imunity from Suit Extends to
Conmi ssi oner Davy.

Absent consent by a state, suits for noney damages agai nst a
state official in his official capacity are barred by the El eventh

Amendnent. Hans v. Louisiana, 134 U.S. 1 (1890), cited i n Pennhur st

State School and Hosp. V. Haldernman, 465 U.S. 89, 99 (1984). See

al so, Kentucky v. Graham 473 U.S. 159 (1985) (Eleventh Amendnent

barred official capacity action for damages in 8§ 1983 suit);

Edel man v. Jordan, 415 U.S. 651 (1974) (suit against state office

for retroactive nonetary relief, which requires paynment of funds
fromthe state treasury is barred by the El eventh Arendnent). It is
wel | established that although the El eventh Anendnent explicitly
provides inmunity only to the state, a state official is also
i mmune fromsuit when the state is the real party ininterest. Cory

v. Wiite, 457 U.S. 85, 93 (1982); Ford Motor Co. v. Departnent of

Treasury of Indiana, 323 U.S. 459, 464 (1945). "[A] suit against

state officials that is in fact a suit against a state is barred
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regardl ess of whether it seeks damages or injunctive relief.”

Pennhurst, supra, 465 U.S. at 101-102; See also Hunter v. Suprene

Court of New Jersey, 951 F. Supp. 1161, 1178 (D. N. J. 1996), aff'd.

118 F. 3d 1575 (3d Cir. 1997) ("Wth respect to state officials sued
in their official capacities, the El eventh Anmendnment precludes a
federal court fromawardi ng retrospective damages because the state
is the real party in interest; in other words, any danage award
would be paid from the state treasury, in contravention of the
El event h Anmendnent.")

Wen a plaintiff only seeks prospective injunctive
relief, the request “is ordinarily sufficient to invoke the Ex

Parte Young Doctrine."” Koslowv. Conmmonwealth of Pennsylvania, 302

E. 3d 161, 179 (3rd Cr. 2002), citing ldaho v. Coeur d'Alene

Tribe, 521 U S. 261, 281(1997). Accord Verizon Mi., Inc. v. Pub.

Serv. Commin of Md., 535 U.S. 635 (2002) (“In determ ning whet her

the doctrine of Ex parte Young avoi ds an El eventh Anmendnment bar to

suit, a court need only conduct a straightforward inquiry into
whet her [the] conpl aint all eges an ongoi ng vi ol ati on of federal | aw
and seeks relief properly characterized as prospective.") In order
to obtain injunctive relief a conplaint would have to all ege that
such vi ol ation of federal | awoccurred by an official acting within

his or her official capacity. See Koslow, supra, 302 E. 3d at 179

(3rd Cir. 2002); Hondes v. FDIC, 137 FE.3d 148, 165 (3d Cr. 1998).
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In the instant matter, Plaintiff’s claimis not only for
injunctive relief. See Conplaint fC (seeking per diem-penalty);
1D, (seeing attorney fees). The per diempenalty and the attorney

fees are not the type of “‘forward-Iooking relief cognizabl e under

Ex parte Young,” Kosl ow, supra, 302 F. 3d at 179, and rnust be
di sm ssed. For these parts of the conplaint, the real party in
interest in the instant matter is this state's treasury.

Plaintiff's prayer for relief seeking to have the Court inpose a
nonetary penalty on the state each tine someone is not placed
wi t hin 60 days of being determ ned to no | onger neet the comm t nent
standard, see Anmended Conplaint, C,  is attenpting to obtain
nonet ary danmages fromthe state treasury.

Further, the claimfor attorney fees under 42 U.S.C. 81988 is
a way in which plaintiffs seek nonetary damages to be paid fromthe
State treasury, and this claimtoo, should be dism ssed. Although
under suits pursuant to 42 U.S.C. § 1983, a prevailing party may be
entitled to attorney’s fees under 42 U.S.C. § 1988, Hutto v.

Fi nney, 437 U.S. 678, 693-694 (1978), Plaintiff in this matter is

not entitled to such fees. In Hutto, the court allowed for the
payment of fees because the award of costs was limted to
“conpensating a successful litigant for the expense of his suit.”

Id. at 697 n. 27. The Hutto court stated that such fees were
allowed even if Congress did not engage expressly state that it

I ntended to abrogate the State’'s El eventh Anendnent immunity. The
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Hutto court, however, reached its decision to award attorney’s fees
wi t hout engaging in the analysis |ater used by the Suprenme Court in

Boerne, supra. Since the Hutto' s court analysis falls short of the

requi red analysis under Boerne, Plaintiff is not entitled to
attorney’ s fees or other costs of suit. The conplaint specifically
sues Conm ssioner Davy in his official capacity thus, to the extent
that the conpl ai nt seeks any formof nonetary damages that can only
be provided by the state treasury, +those clains against
Comm ssioner Davy should be dismssed as being barred by the
El event h Amendnent .
PO NT I11

PLAI NTI FF*' S COVPLAI NT SHOULD BE DI SM SSED AS
COMM SSI ONER  DAVY ACTING IN H'S OFFIC AL
CAPACITY IS NOT' A PERSON FOR THE PURPOSES OF
42 U.S. C. 8§ 1983.

A cause of action pursuant to Section 1983 cannot be
mai nt ai ned against a state official as that state official is not
a person for the purposes of 42 U S.C. § 1983. The cl ai m agai nst
Comm ssi oner Davy cannot be maintained as he is being sued in his
official capacity. 42 U.S.C_ 81983, by its own terns, limts the
types of defendants against whom suits can be brought. 42 U.S. C
81983, provides:

Every person who, under col or of any statute, ordinance,

regul ati on, custom or usage, of any State or Territory

or the District of Colunbia, subjects, or causes to be

subjected, any citizen of the United States or other

person withinthe jurisdiction thereof to the deprivation

of any rights, privileges, or imunities secured by the
Constitution and laws, shall be liable to the party
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injured in an action at law, suit in equity, or other
proper proceeding for redress, except that in any action
brought against a judicial officer for an act or oni ssion
taken in such officer's judicial capacity, injunctive
relief shall not be granted unless a declaratory decree
was violated or declaratory relief was unavail able. For
the purposes of this section, any Act of Congress
applicabl e exclusively to the District of Col unbia shall
be considered to be a statute of the District of
Colunbia. [42 U.S.C. § 1983].

The United States Suprene Court recognized this limtation in

WIIl v. Mchigan Dept. of State Police, 491 U S. 58, 71 (1989),

hol ding that "a State nor its officials acting in their official
capacities are not 'persons' under 8 1983." The court noted that
while "state officials literally are persons... a suit against a
state official in his or her official capacity is not a suit
agai nst the official but rather is a suit against the official's

office." Ibid. (citing, Brandon v. Holt, 469 U.S. 464, 471 (1985)).

Thus, a suit against a state official is "no different froma suit

against the State itself.” Ibid. (citing, Kentucky v. G aham 473

U.S. 159, 165-166 (1985); Monell v. New York Gty Dept. of Soci al

Services, 436 U.S. 658, 690, n. 55 (1978).

In WII, the Plaintiff, alleging that he had been denied a
pronmotion within the Departnment of State Police, filed suit in
M chigan state court against the Departnent and against the
Director of the state police in his official capacity. A Section
1983 cl ai mwas | ater included. The M chi gan Suprene Court held t hat

the State is not a person under Section 1983 and that a state

official is not a person. Since the "El eventh Anmendnent does not
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apply in state courts,” these facts placed "squarely" before the
United States Suprene Court the question of whether a state
official is a person under the statutory provisions of Section

1983. WIIl, supra, 491 U.S. at 61. The Suprene Court answered the

guestion in the negative. 1d. at 71
In addition, "[o]fficial-capacity suits, ‘generally represent
only anot her way of pleading an action against an entity of which

an officer is an agent.’" G aham supra, 473 U.S. at 165 (citing

Monel |, supra, 436 U.S. at 690, n. 55). The Suprene Court in G aham

stated that

while an award of damages against an official in his

personal capacity can be executed only against the

official's personal assets, a plaintiff seeking to
recover on a danages judgnment in an official-capacity

suit nmust ook to the government entity itself."” [ld. at

165- 66. ]

Thus, where a plaintiff seeks to recover damages from the
governnental entity itself, a cause of action under Section 1983
agai nst the official cannot be naintai ned.

In the instant matter, Plaintiff has sued Janes Davy,
Comm ssi oner of the Departnent of Human Services. (See Conplaint,
17). James Davy, is the Conmm ssioner of the New Jersey Departnent
of Human Services and pursuant to N.J.S. A. 30:1-2 he is the head of

the Departnent and its principal executive officer. Plaintiff has

sued Conmm ssioner Davy in his official capacity only. [bid.
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Concl usi on

For the forgoing reasons, the conplaint should be dismssed in
its entirety.

Respectful ly subm tted,
PETER C. HARVEY
ATTORNEY GENERAL OF NEW JERSEY

By: [/s/ Beth Leigh Mtchell
Beth Leigh Mtchell (BLM 0651)
Deputy Attorney Ceneral

Dated: July 7, 2005
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